Docket Nos. RCRA-06-2012-0936 and RCRA-(6-2012-0937

TE-28

Maximum Condenser System Exhaust
Temperature

OPL Established @ < 3-run
Average Based on CDT

AWEFCO: CPMS, HRA

HEPA Filter Installed and Pressure Change
Monitored to Ensure Integrity of Filter

Installed and A Pressure
Monitoring

Instaliation Check; A Pressure
Monitored Once Per Shift

Maximum TDU Feed Mercury Concentration

{Hg] <50 ppm/Bin

Blending Protocols &
Documentation”, Feed Stream
Analysis Plan (if ::1ppiic:3ble)16

Maximum TDU Feed Organic Halide
Concentration

OPL Established as Measured
Ratio!

Blending Protocols &
Documentation, Feed Stream
Analysis Plan (if applicable)

Maximum TDU Feed Semi-Volatile Metals
Concentration'®

OPL Established as Measured
Ratio'’

Blending Protocols &
Documentation, Feed Stream
Analysis Plan (if applicable)

Maximum TDU Feed Low-Volatile Metals
Concentration>"

OPL Established as Measured
Ratio®!

Blending Protocols &
Documentation, Feed Stream
Analysis Plan (if applicable)

' See Paragraph 69.A.3 of the CAFO,

1 See Paragraph 69.A.11 of the CAFO.

" Maximum TDU Feed Concentration established as a measured ratio (not to exceed 4000 ppm/bin} from emissions data
collected during CDT. See plan example calculations.

18 . . - . :
Semi-volatile metals means a combination of cadmium and lead.

* Maximum TDU Feed Concentration established as measured ration from emissions data collected during CDT. See plan
example calculations.

2 . . , : " .
? Low-volatile metals means a combination of Arsenic, Beryllium, and Chromium.

*! Maximum TDU Feed Concentration established as measured ratio from emissions data collected during CDT. See plan
example calculations.
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Docket Nos. RCRA-06-2012-0936 and RCRA-06-2012-0937

APPENDIX 2 — BLENDING PROTOCOLS

CONTAINS CONFIDENTIAL BUSINESS
INFORMATION

DOCUMENT STORED IN FILE ROOM
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Docket Nos. RCRA-06-2012-0936 and RCRA~06-2012—0937

APPENDIX 3
COMPLIANCE DEMONSTRATION TEST PLAN

CONTAINS CONFIDENTIAL BUSINESS
INFORMATION

DOCUMENT STORED IN FILE ROOM
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Docket Nos. RCRA-06-2012-0936 and RCRA-06-2012-0937

CERTIFICATE OF SERVICE

I hereby certify that on the 4™ day of October, 2012, the original and one copy of the
foregoing Consent Agreement and Final Order (CAFQ) was hand delivered to the Regional
Hearing Clerk, U.S. EPA - Region 6, 1445 Ross Avenue, Dallas, Texas 75202-2733, and that
true and correct copies of the CAFO were sent to the following by the method indicated below:

For US Ecology Texas, Inc.

Certified Mail - Return Receipt Requested - 7007 0710 0002 1385 1491

Mary Reagan

McGinnis, Lochridge & Kilgore, L.L.P.
600 Congress Avenue, Suite 2100
Austin, Texas 78701

For TD*X Associates LP

Certified Mail — Return Receipt Requested - 7007 710 0002 1385 1507

J.D. Head

Fritz, Bryne, Head & Harrison, PLLC
98 San Jacinto Boulevard

Suite 2000

Austin, TX 78701

Sl R
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

B0 3Tg
S5 REGION 6
& %, 1445 Ross Avenue
%; 5 Dallas, Texas 75202-2733
%\4’)4 @Q"'{:}
£ ot

JIN 2 4

Mr. Estuardo Silva

Louisiana Department of Environmental Quality
Office of Environmental Services

Waste Permits Division

Post Office Box 4313

Baton Rouge, Louisiana 70821-4313

RE:  Draft Hazardous Waste Modified Operating and Post Closure Permit
Chemical Waste Management, Inc.
7170 John Brannon Road
Carlyss, LA 70665
Permith LADO0O077201-0OP-RN-MO-1
Al# 742/PER20140007

Dear Mr. Silva;

EPA has the following comments on the draft Hazardous Waste Operating and Post Closure Permit
for the Chemical Waste Management, Inc. facility located at 7170 John Brannon Road, Carlyss, LA
70665 (Draft Permit). Chemical Waste Management, Inc. (Chem Waste) seeks to add two oil
recovery units (ORUs), two thermal desorber units (TDUs), and 19 associated tanks to its operations
at its Carlyss, Louisiana facility. The ORUs will be utilized to separate recoverable oils from drilling
fluids, refinery tank bottoms, commercially exempt waste, and other non-hazardous and hazardous
waste. The TDUs will treat contaminated tank bottoms, sludge, catalyst slurry oil, and other non-
hazardous and hazardous waste. The TDUs will be designed to separate organic constituents from a
waste stream by condensing the organic components, which would allow for the recovery or disposal
of the contaminants. The non-condensable gases will be routed to a thermal oxidizer unit (TOU).
The TDU 1s proposed to be permitted as a miscellaneous unit.

Condition IL.E.25.¢ of the Draft Permit provides that “[olne hundred and eighty (180) days before
planned construction, the Permittee must submit finalized engineering specifications and operating
parameters for the proposed Thermal Desorber Units to the Administrative Authority for approval,
The information submitted must comply with the requirements of this permit and L.A.C. 33V,
Chapter 32, and all applicable regulations.” Chapter 32 is entitled “Miscellaneous Units”™, and is the
State equivalent of 40 C.F.R. Part 264, Subpart X. Due to the absence of any proposed engineering
specifications, performance test, operating conditions, operating parameters, monitoring and
recordkeeping requirements, we have identified permit requirements for the TDU and TOU below
that we believe are required by the regulations for operation of the TDU and TOU.

How the TDU and TOU are permitted determine the appropriate permit requirements for the units.
The material being treated in the TDU and the TOU is already a hazardous waste. Thermal treatment
after a material becomes a hazardous waste 1s fully regulated under RCRA, 54 Fed. Reg. 50968,
50073 (December 11, 1989). The combustion of the non-condensable gases in the TOU meets the
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definition of “thermal treatment” in L.A.C. 33:V.109 [40 C.F.R. § 260.10] and thus requires a RCRA
permit. The TOU would meet the definition of incinerator in L.A.C. 33:V.109 [40 C.F.R. § 260.10]
(an enclosed device that uses controlled flame combustion). However, rather than permitting the TOU
as an incinerator, LDEQ could permit the TDU and TOU together as a miscellaneous unit under
L.A.C. 33:V. Chapter 32 [40 C.F.R. Part 264, Subpart X]. If this occurs, then LDEQ is required to
include in the permit requirements from L.A.C. 33:V. Chapters 3, 5, 7, 17, 19, 21, 23, 25, 27, 29, 31,
4301.F, H, 4302, 4303 and 4305, all other applicable requirements of L.A.C. 33:V. Subpart [, and of
40 C.F.R. Part 63, Subpart EEE and 40 C.F.R. Part 146, that are appropriate for the miscellaneous unit
being permitted.!

The decisions as to what appropriate requirements would be included in the permit would be left to
LDEQ. However, we believe that the permit conditions would be similar to those set forth in the
enclosed Consent Agreement and Final Order, In Re: US Ecology Texas, Inc. and TD*X Associates,
LP, EPA Docket Nos. RCRA-06-2012-0936 and RCRA-06-2012-0937, filed October 4, 2012. These
permit conditions would include, but not be limited to: 1) a startup, shutdown, and malfunction plan;
(2) a performance test, which includes meeting a 99.99% destruction removal efficiency for each
principle organic hazardous constituent and meeting certain emission limits; (3) automatic waste feed
cutoff system; (4) operating parameters; and (5) investigation, recordkeeping, testing, and reporting
requirements. This position was also previously communicated to LDEQ in a letter from EPA to

Mr. J. D. Head dated May 2, 2016, in which a copy was sent to LDEQ. A copy of this letter is also
enclosed.

If you have any questions, please feel free to call me at (214) 665-8022.

Sincerely,

»

<

“Susan Spalding -
Associate Director
Hazardous Waste Branch (6MM-R)
Multimedia Division

Enclosure

! The equivalent Federal provisions are 40 C.F.R. Part 264, Subparts I through O, AA, BB, and
CC, 40 C.F.R. Part 270, 40 C.F.R. Part 63, Subpart EEE, and 40 C.F.R. Part 146.
40 CF.R. § 264.601.
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EXHIBIT 2
A - Rineco Consent Decree August 16, 2010

B - Rineco Consent Decree Modification January 3, 2012
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF ARKANSAS
WESTERN DIVISION

UNITED STATES OF BAMERICA,
Plaintiff,

Civil Action No. 4-07-CV
01189sWwW

RINECO CHEMICAL
INDUSTRIES, INC.

Defendant.

e’ et Wt et S e e S e e e S

CONSENT DECREE-
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SRR

Plaintiff United States of America (“United States”), on
behalf of the United States Environmental Protection Agency
(*EPA”), filed a Complaint in this action on December 12, 2007,

alleging that Defendant Rineco Chemical Industries, Inc.

2 U

(*Defendant”), violated Sections 3005(a) and 3010 of the Resource
Conservation and Recovery Act ("RCRA"), 42 U.S8.C. §§ 6925(a) and
6930, and Arkansas Pollution Control and Ecology Commission
(“APCEC”) Regulation No. 23, which incorporates federal
fegulations approved by EPA pursuant to RCRA that are part of the
federally-enforceable State hazardous waste program relating to
the generation, transportation, treatment, storage, handling, and
disposal of hazardous waste. On November 24, 2008, the Court
issued an Order (doc.#85) which granted the United States’ Motion
for Leave to File an Amended and Supplemental Complaint, which in
addition to the violations alleged in the Complaint, alleges that
Rineco violated its RCRA Permit 28(H), Modules II{(A), III(M),
IIT(E), XV(Aa); and 40 C.F.R. §§ 264.31, 264.173, 264.1056,
264.1086(d) (3).

The Complaint alleges that Defendant has treated, stored,
and disposed of hazardous waste in the Thermal Metal Wash unit
{(“TMW”) at its facility located near Benton, Arkansas, without a
RCRA permit, in violation of Section 3005(a) of RCRA, 42 U.S.C. §
6925 (a) ,and APCEC Regulation No. 23 Part 264, Subpart X and Part

270, §§ 264.600, 270.1, 270.2, 270.10; that Defendant has failed
_2._

ED_002099_0000012-00076



to file with the EPA or the State of Arkansas (“State”) a
notification and description of hazardous waste éctivity
performed in the TMW unit at Defendant’s facility in violation of
Section 3010 of RCRA, 42 U.S.C. § 6930; and that Defendanf has
failed to establish financial assurance requirements for closure
of the TMW and related storage units at Defendant’s facility in
violation of 40 C.F.R. §§ 264.140 - 264.151 and APCEC Regulation

No. 23 §§ 264.140 - 264.151.

In addition to the allegations in the Complaint, the Amended

and Supplemental Complaint alleges that Defendant hag failed to
design, maintain, construct, and operate the TMW and éther units
at Defendant’s facility in such a manner as to minimize the
possibility of a fire, explosion, or any unplanned sudden or non-
sudden release of hazardous waste or hazardous waste constituents
to air, soil, or surface water, in Violation of Defendant’'s RCRA
Permit 28 (H), Module II(A), 40 C.F.R. § 264.31, and APCEC
Régulation No. 23 § 264.31; failed to equip numerous open-ended
values and lines with caps or plugs in violation of Defendant’s
RCRA Permit 28(H), Module XV(A), 40 C.F.R. § 264.1056, and APCEC
Regulapion No. 23 § 264.1056/265.1056; and stored hazardous waste
in an open container for more than fifteen (15) minutes in
violation of Defendant’s RCRA Permit 28(H), Module III(E), 40

C.F.R. § 264.173, RCRA Permit 28 (H), Module III(M), 40 C.F.R. §
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264.1086(d)(3), and APCEC Regulation No. 23 §§ 264.173,
264.1086(d) (3).

On March 4, 2009, the Court issued a Memorandum and Order
(doc. #91) in which the Court granted the United States’ Motion
for Summary Judgment (doc. #40) as to liability on each of the
five claims asserted in the Complaint and denied Defendant’s
Motion for Summary Judgment (doc. #13). The Court further

ordered that the matter would proceed as to any appropriate civil

penalties and as to the three remaining claims in the Amended and

Supplemental Complaintf Nothing in this Consent Decree shall
supercede the findings of fact or conclusions of law set forth in
the Court’s Order dated March 4, 2009.

Defendant denies any liability to the United States arising
out of the transactions or occurrences alleged in the United
States’ Complaint and the United States’ Amended and Supplemental
Complaint. Defendant also denies the truth of any allegations in
the Complaint or the Amended and Supplemental Complaint except
the allegations pertaining to venue and subject matter and
personal jurisdiction.

The Parties redognize, and the Court by entering this
Consent Decree finds, that this Consent Decree has been
negotiated by the Parties in good faith and will avoid litigation
between the Parties and that this Consent Decree is fair,

reasonable, and in the public interest.
_4_
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NOW, THEREFORE, with the consent of the Parties, IT IS

HEREBY ADJUDGED, ORDERED, AND DECREED as follows:

I. JURISDICTION AND VENUE

1. This Court has jurisdiction over the subject matter of
this action, pursuant to 28 U.S8.C. §8 1331, 1345, and 135%, and
Section 3008(a) of RCRA, 42 U.S.C. § 6928{a), and over the
Parties. Venue lies in this District pursuant to 28 U.S.C. §§
1391 (b) and (c), and 1395(a) (1), because the violations
complained of and the claims asserted herein arose in this
district, and because Defendant conducts business at facilities
located in this district. For purposes of this Decree, or any
action to enforce this Decree, Defendant.consents to the Court’s
jurisdiction over this Decree and any such action and dver

-Defendant and consents to venue in this judicial district.

II. APPLICABILITY

2. The obligations of this Consent Decree apply to and are
binding upon the United States, and upon the Defendant and any
successors, assignsg, or other entities or persons otherwise bound
by law. |

3. No transfer of ownership or operation of the Facility,
whether in compliance with the procedures of this Paragraph or
otherwise, shall reliéve Defendant of its obligation to ensure’
that the terms of the Decree are implemented. At least thirty

(30) Days prior to such transfer, Defendant shall provide a copy
. -5 -
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of this Consen£ Decree to the proposed transferee and shall
simultaneously provide written notice of the prospective
transfer, together with a copy of the proposed written agreement;
to EPA Region 6, the United States Attorney for the Eastern
District of Arkansas, and the United States Department of
Justice, in accordance with Section XIII of this Decree
(Notices). Defendant may assert that such proposed written
agreement to be provided under this Paragraph is protected as
Confidential Business Information (“CBI”) under 40 C.F.R. Part 2.

4. Defendant shall provide a copy of this Consent Decree
to all officers, employees, and agents whose duties include
responsibility for compliance with any provision of this Decree,
as well as to any contractor entity retained to perform work
required under this Consent Decree. Defendant shall condition
any such contract upon performance of the work in conformity with
the terms of this -Consent Decree. |

5. In any action to enforce this Consent Decree, Defendant
shall not raise as a defense the failure by any of its officers,
directors, employees, agents, or contractors to take any actions
necessary to comply with the provisions of this Consent Decfee,
unless Defendant establishes that such failure resulted from a
Force Majeure event as defined in Section VIII of this Consent

Decree.
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ITIT.DEFINITIONS

6 Terms used in this Consent Decree that are defined in
RCRA or in regulations promulgated pursuant to or authorized by
RCRA shall have the meanings assigned to them in RCRA or such
regulations, unless otherwise provided in thig Decree.
Regulations referred to by their federal citations also shall
include reference to their State counterparts (e.g. 40 C.F.R. §
264.601 also includes reference to APCEC kegulation No. 23 §
264.601). Whenever the terms set forth below are ﬁsed in this
Consent Decree, the following definitions éhall apply:

a. "ADEQ” shall mean the Arkansas Department of
Environmental Quality and any of its successor departments or
agencies; |

b. “Amended Complaint” shall mean the Amended and
Supplemental Complaint filed by the United States in this action;

. "Complaint” shall mean the Complaint filed by the
United States in this action;

d. “Consent Decree” or “Decree” shall wmean this
Decree;

e. "Day” shall mean a calendar day unless éxpressly
stated to be a business day. In computing any period of time
under this Consent Decree, where the last day would fall on a
Saturday, Sunday, or a federal holiday, the period shall run

until the close of business of the next business day;
= 7 '
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E. "Defendant” shall mean Rineco Chemical Industries,
Inc., a corporation incorporated under the laws of the State of

Arkansas and licensed to do business in the State of Arkansas;

ST

g. “EPA" shall mean the United States Environmental
Protection Agency and any of its successor departments or
agencies;

h. “Effective Date” shall have the definition
provided.in Section XIV;

i. “Facility” shall mean Defendant’s land,
structures, other appurtenances, and improvements on the land,
used for the treatment, storage, or disposal of hazardous Qaste
located at 817 Vulcan Road in Benton, Arkansas;

3. "Paragraph” shall mean a portion of this Decree
identified by an Arabic numeral;

k. “Parties” shall mean the United States and
Defendant;

L. “"Section” shall mean a portion of this Decree
identified by a roman numeral;

m. “State” shall meaﬁ the State of Arkansas;

1. “TMW” shall mean the Thermal Metal Wash unit,
including the thermal oxidation unit, at fhe Facility.

pﬁ “United States” shall mean the United States of

America, acting on behalf of EPA.
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IV. CIVIL PENALTY

7. Within thirty (30) Days after the Effective Date of
this Consent Decree, Defendant shall pay the sum of $1,350,000 as
a civil penalty.

8. Defendant shall pay the civil penalty due by Fed Wire
Electronic Funds Transfer (“EFT”) to the U.S. Department of
Justice in accordance with. written instructions teo be provided to
Defendant, following lodging of the Consent Decree, by the
Financial Litigation Unit of the U.S. Attorney’s Office for the
Eastern District of Arkansas, USA Post Office Box 1229
Little Rock, AR 72203, 501-340-2600. At the time of payment,
Defendant shall send a copy of the EFT authorization form and the
EFT transaction record, together with a transmittal letter, which
shall state that the payment is for the civil penalty owed

pursuant to the Consent Decree in United States v. Rineco

Chemical Industries, Inc., and shall reference the civil action

number and DOJ case number 90-7~1-08902, to the United States in
accordance with Section XIII of this Decree (Notices); by email
to acctsreceivable.CINWD@epa.gov; and by mail to:

EPA Cincinnati Finance Office

26 Martin Luther King Drive

Cincinnati, Ohio 45268

2, Defendant shall not deduct any penalties paid under

this Decree pursuant to this Section or Section VIT {Stipulated

¥

Penalties) in calculating its federal income tax.
- 9 -
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V. COMPLIANCE REQUIREMENTS

10. Application for permit for the TMW. Within sixty

(GO)Days after the Effective Date of this Consent Decree,

Defendant shall submit to the Director of ADEQ an application for 5

s owme

a RCRA permit for its TMW as a Subpart X-Miscellaneous Unit in
accordance with 40 C.F.R. §§ 264.600-264.603, 40 C.F.R. §§
270.10-270.14, 270.23, 270.30—270.33, the Risk Burn Guidance for
Hazardous Waste Combustion Facilities, OSWER, EPA530-R-01-001,
July 2001; and the Human Health Risk Assessment Protocol for 3
Hazardous Waste Combustion Facilities, OSWER, EPA-R—05—066L |
September 2005. Within sixty (60)Days after the Effective Date

of this Consent Decree, Defendant also shall submit to the

Director of ADEQ an application for a RCRA permit for storage of

hazardous waste related to the TMW. Defendant shall

simultaneously.provide the Associate Director of the Hazardous

Waste Enforcement Branch, EPA Region 6, with a copy of such

applications, in accordance with Section XIII (Notices). The TMW

must be located, désigned, constructed, operated, maintained, and

closed in a manner that will'ensure protection of human health

and the enviromment. The permit application must include such

terms and conditions as necessary to protect human health and the
environment, including, but not limited to, as appropriaté,

design and operating requirements for responses to releases of

hazardous waste or hazardous constituents from the TMW. The
- 1D =
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permit application must include those requirements of subparts I
through O, X, and subparts AA through CC of part 264, part 270,
part 63 subpart EEE, and part 146 of chapter 40 that are
appropriate for the TMW. |

il. Defendant must notify the public, hold a public
meeting, and offer the public an opportuhity to comment regarding
Defendant’s application for a permit for the TMW in accordance §
with 40 C.F.R. Part 124, as applicable, and 40 C.F.R. § A
270.42(c) .

12. Preparation and Submission of Trial Burn Plan. For

the purpose of determining feasibility of compliance with the
perforhance standards of 40 C.F.R. § 264.343, and determining
adequate operating conditions under 40 C.F.R. §§ 264.345, as part
of its RCRA permit application for the TMW, Defendant must
prepare and submit to the Director of ADEQ a trial burn plan and
perform a trial burn in accordance with 40 C.F.R. § 270.62(b).

13. The trial burh plan must include all of the
information required by 40 C.F.R. § 270.62(b) (2).

-14. After the Director of ADEQ has evaluated the
sufficiency of the information provided, Defendant must provide
any supplemental information required by the Director of ADEQ in
accordance with 40 C.F.R. § 270.62(b) (3). |

15 During the trial burn, Defendant must calculate the

trial Principal Organic Hazardous Constituents (“POHCs”)
S 15 -
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specified by the Director of ADEQ based on the waste analysis
data in the trial burn plan submitted by Defendant in accordance
with 40 C.F.R. § 270.62(b) (4).
16. The trial burn performed by Defendant must comply with é
40 C.F.R. § 270.62(b) (5).
17. Defendant shall not commence the trial burn until
aftef the Director of ADEQ has issued a notice to all persons on
the Facility mailing list as set forth in 40 C.F.R. §
124.10(c) (1) (ix) and to the appropriate units of State and local
government as set forth in 40 C.F.R. §§ 124.10(c) (1} (x)
announcing the scheduled commencement and completion date for the
trial burn as required by 40 C.F.R. § 270.62(b) (6).
18. During the trial burn (or as soon after the burn as is
practicable), Defendant shall make the determinations required by
40 C.F.R. § 270.62(b) (7). During the trial burn, Defendant must
demonstrate compliance.with the performance standards required by
40 C.F.R. § 264.343.

19. Preparation and Submission of Risk Burn Plan. To

collect emissions data for evaluation in a site-specific riék
assessment, as part of its RCRA permit application for the TMW,
Defendant also must prepare and submit a risk burn plan and
perform a risk burn in accordance with the Risk Burn Guidance for
Hazardous Waste Combustion Facilities, OSWER, EPAS30-R-01-001,

July 2001; and the Human Health Risk Assessment Protocol for
1D
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Hazardous Waste Combustiqn Facilities, OSWER, EPA-R-05-006,
Septemiber 2005. The risk burn should be integrated with the
ﬁrial burn to produce a consistent set of proposed enforceable
permit conditions.

20. The risk burn performed by Defendant shall collect
fugitive and stack emissions data and define the operating
requirements for the TMW based on control parameters identified
in Chapters 4 through 7 of the Risk Burn Guidance for Hazardous
Waste Combustion Facilities. During the risk burn, Defendant
shall evaluate each of the constituents specified in Chapters 4
though 7 of the Risk Burn Guidance including the dioxins, furang,
other organics, metals, particulate matter, hydrogen chloride,
and chlorine identified therein.

21, During the rxisk burn (or as soon after the burn as is
practicable}, the Defendant shall make the determinations set
forth in the Risk Burn Guidance for Hazardous Waste Combustion
Facilities, and the Human Healﬁh Risk Assessment Protocol for
Hazardous Waste Combustion Facilities deemed appropriate by the
Director of ADEQ. During the risk burn, Defendant must
demonstrate that emissions from the TMW do not present a risgk to
human health or the environment.

22, Within ninety (90) days after completion of the trial
and risk burns, or later if approved by the Director of ADEQ,

Defendant must submit to the Director of ADEQ a certification
= L3 -
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that the trial and risk burns have been carried out in accordance
with the approved trial and risk burn plans, and must submit the
results of all the determinations required in 40 C.F.R. §
270.62(b) (7).

23 All data collected during the trial and risk burns
must be submitted tg the Director of ADEQ following the
completion of the trial and risk burns. A copy of the data
collected during the trial and risk burns also must be submitted
to the. Associate Director of the Hazardous Waste Enforcement
Branch, EPA Region 6, in accordance with Section XIII of this
Consent Decree (Notices).

24. All submissions required by Section V must be
certified on behalf.of the Defendant by the signature of.a person
authorized to sign a permit application or a report under 40
C.F.R. § 270.11.

25. Defendant shall request that the final RCRA permit for
the T™MW include performance standards, operating reguirements,
monitoring and inspection requirements, and closure requirements
in accordance with 40 C.F.R. 8§ 264.343, 264.345, 264.347, and
264.351. Defendant also shall request that the final permit for
the TMW shall include risk based terms and conditions necessary
to protect human health and the environment in accordance with

the Risk Burn Guidance for Hazardous Waste Combustion Facilities
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and the Human Health Risk Assessment Protocol for Hazardous Waste

Combustion Facilities.

26. Continued Operation. Upon'Defendant's submission of
the initial application for a RCRA permit for the TMW, including
the trial and risk burxn plans, Défendént may continue to operate
the TMW during the one year following such submission if
Defendant otherwise maintains compliance with the requirements of
this Decree. Whenever the Director of ADEQ issues a final permit
for the TMW, Defendant immediately must comply with that permit,
even if the permit is issued in less than one year after
Defendant submits its initial application. Without a final
permit, Defendant may not operate the TMW at anytime later than
one year after Defendant submits its initial application, except
as that time is enlarged under Paragraphs 29, 45, 46, 47, or 76
of this Consent Decree. The requirements of this Paragraph shall
not be stayed as a result of any challenge or appeal by Defendant
of the final RCRA permit for the TMW, or any of its terms or
conditions, issued by the Director of ADEQ.

27 5 EPA Review and Comment. Nothing in this Consent

Decree shall limit the EPA’s rights under applicable
environmental laws or reguiations, including but not limited to,
Section 3005(c) (3) of RCRA, 42 U.S.C. § 6925, 40 CFR §§8 270.32
and 40 C.F.R. §§ 271.19, to review, comment, and incorporate

applicable requirements of parts 264 and 266 through 268 of
_15_
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chapter 40 directly into the permit or establish other permit
conditions that are based on those parts; or to take action under
Section 3008(a) (3) of RCRA, 42 U.S.C. § 6928, against Defendant
on the ground that the RCRA permit for the TMW does not comply
with a condition that the EPA Regional Administrator in
commenting on the permit application or draft permit stated was

necessary to implement approved State program requirements,

WM e .

whether or not that condition was included in the final permit.
If Defendant disputes an action taken by EPA pursuant to 40 CFR -
§§ 270.32 or 40 C.F.R. §§ 271.19, the Defendant may ask the
District Court to resgolve such dispute in accordance with Section
IX of this Consent Deéree (Dispute Resolution). The District
Court shall resolve such dispute in accordance with applicable
law.

28, To comply with this Consent Decree, Defendant must
obtain a RCRA permit for the TMW as a Subpart X-Miscellaneous.
Unit in accordance with 40 C.F.R. §§ 264.600-264.603, 40 C.F.R.
§§ 270.10-270.14, 270.23, 270.30-270.33, the Risk Burn Guidance
for Hazardous Waste Combustion Facilities, OSWER, EPA530-R-01-
001, July 2001; and the Human Health Risk Assessment Protocol for
Hazardous Waste Combustion Facilities, OSWER, EPA-R-05-006,
September 2005.

28, TMW Permit. Defendant shall prepare and submit its

application for a RCRA permit for the TMW as required in this
- 16 -
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Section V. Defendant.may seek relief under the provisions of
Section VIII of this Consent Decree (Force Majeure) for any delay
in the performance of any such obligations resulting from a
failure to obtain, or a delay in obtaining, any permit or
approval required to fulfill such obligation, if Defendant has
submitted a timely and complete application and has taken all
other actions necessary to obtain such permit or approval.

30. Fugitive Emissions. Within thirty (30)Days after the

Effective Date of this Consent Decree, during the period before
Defendant obtains its RCRA permit for the TMW, consistent with 40
C.F.R. §§5 264.345(d) and 264.347(b), Defendant shall control
fugitive emissions from the TMW by:
Ca. Keeping the treatment zone totally sealed against
fugitive emissions; or
b. Maintaining a treatment zone pressure lower than
atmospheric pressure; or |
. Establishing an alternative means of control
demonstrated (with part B of the permit application) to provide
- fugitive emissions control equivalent to maintenance of treatment
zone'pressure lower than atmospheric pressure.
Defendant shall conduct a thorough visual inspection of the
TMW treatment zone and associated equipment (pumps, values,
conveyors, pipes, etc.), at least daily, for leaks, spills,

fugitive emissions, and other signs of tampering. The results of
..17._
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this inspection must be recorded, and such records must be placed
in the operating record for the Facility required by 40 C.F.R. §
264.73.

As part of its application for a RCRA permit for’the TMW,
Defendanﬁ shall propose as permit conditions the above fugitive
emissions requirements.

31. Within sixty (60) Days after the Effective Date of
this Consent Decree, Defendant shall file with the State a
notification and description of hazardous waste activity
expressly related to the TMW performed at the Facility in
accordance with Section 3010 of RCRA, 42 U.S.C. § 6930. A copy
of the notification required by this Paragraph also must be
submitted to the Associate Director of the Hazardous Waste
Enforcement Branch, EPA Region 6, in accordance with Section XIII
of -this Consent Decree (Notices).

32, Within sixty (60) Days after the Effective Date of
this Consent Decree, Defendant shall submit to the Director of
ADEQ an application for and establish financial assurance for
closure of the TMW and related storage units at the Facility in
accordance with Section 3004 (a) of RCRA, 42 U.S.C. § 6924(a), and
40 C.F.R. § 264, Subpart H. A copy of the application and
documentation of the financial assurances required by this

Paragraph also must be submitted to the Associate Director of the
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Hazardous Waste Enforcement Branch, EPA Region 6, in accordance
with Section XIII of this Consent Decree (Notices).

VI. REPORTING REQUIREMENTS

33. Defendant shall submit the following reports: . 5

(a) . Within 30 days after the end of each six month
period following the Effective Date of this Consent Decree but
before the final RCRA permit for the operation of the TMW is
issued, and thirty (30) Days after the end of each calendar year
thereafter until termination of this Decree pursuant to Section
XVII, Defendant shall submit a report for the preceding six month
period or calendar year, respectively, that summarizes the status
of Defendant’s application for a RCRA permit for the TMW and the
status of compliance with the requirements of this Consent
Decree.

b. The report also shall include a description éf any
non-compliance with the requirements of Section V of this Consent
Decree and an explanation of the violation’s likely cause and of
the remedial steps taken, or to be taken, to prevent or minimize
such violation. If the cause of a violation cannot be fully
explained at the time the report is due, Defendant shall so state

in the report. Defendant shall investigate the cause of the

\ ion it &

violation and shall then submit an amendment to the report,
including a full explanation of the cause of the violation,

within thirty (30) Days after Defendant becomes aware of the
- 19 -
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cause of the violation. Nothing in this Paragraph or the
following Paragraph relieves Defendant of its obligation to
provide the notice required by Sec;ién VIII of this Consent
Decree (Force Majeure).

&, Whenever any violation of this Consent Decree or any
other event affecting Defendant’s performance under this Decree
may pose an immediate threat to the public health or welfare or
the environment, Defendant shall notify the Section Chief,
Hazardous Waste Enforcement Section, Compliance Assurance and
Enforcement Division, EPA, Region 6, 1445 Ross Avenue, Dallas,
Texas 75202 by telephone to (214) 665-8006, by electronic or
facsimile transmission to (214) 665-7446 as soon as possible, but
no later than twenty-four (24) hours after Defendant first knew
of the violation or event. This procedure is in addition to the
requirements set forth in the preceding Paragraph.

d. All reports shall be submitted to the persons
designated in Section XIII of this Consent Decree (Notices).

e. Each report submitted by Defendant under this
Section shall be signed by an official of the submitting party
and include the following certification:

I certify under penalty of law that this

document and all attachments were prepared

under my direction or supervigion in

accordance with a system designed to assure

that qualified personnel properly gather and

evaluate the information submitted. BRased on
my ingquiry of the person or persons who

- 20 -
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manage the system, or those persons directly

responsible for gathering the information,

the information submitted is, to the best of

my knowledge and belief, true, accurate, and

complete. I am aware that there are

significant penalties for submitting false

information, including the possibility of ;

fine and imprisonment for knowing violations. !
This certification requirement does not apply to emergency or
similar notifications where compliance would be impractical.

E. The reporting requirements of this Consent Decree
do not relieve Defendant of any reporting obligations required by
RCRA or its implementing regulationg, or by any other federal,
state, or local law, regulation, permit, or other requirement.

g. Any information provided pursuant to this Consent
Decree may be used by the United States in any proceeding to
enforce the provisions of this Consent Decree and as otherwise

permitted by law.

VII. STIPULATED PENALTIES

34, Defendant shall be liable for stipulated penalties to
the United St&tes for violations of this Consent Decree as
specified below, unless excused under Section VIII (Force
Majeure) . A violation includes failing to perform any obligation
required by the terms of this Decree, according to all applicable
requirements of this Decree and within the specified time

schedules established by or approved under this Decree.

= 2% =
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35. Late Payment of Civil Penalty. If Defendant fails to

pay the civil penalty required to be paid under Section IV of
this Decree (Civil Penalty) when due, Defendant shall pay a

stipulated penalty of $3,000 per Day for each Day that the

G,

payment is late.

36. Compliance Milestones. The following stipulated

penalties shall accrue per violation per Day for each violation
of the requirements identified in the following subparagraphsf

a. Failure to within sixty (60) Days after the
Effective Date of this Consent Decree, submit an application to
the Director of ADEQ for a RCRA permit for the TMW as required by

Paragraph 10 of this Consent Decree:

Penalty Per Violation Per Day Period of Noncompliance
$1,000 1st through 14 Day
$3,000. 15" through 30th Day
$10,000 31° pay and beyond
b. Failure to prepafe and submit trial burn and risk

burn plans and perform trial and risk burns as required by
Paragraphs 12-24 of this Consent Decree:

Penalty Per Violation Per Day Period of Noncompliance

$1,000 1st through 14 Day :
$3,000 ‘ 15" through 30*® Day :
$10,000 31°* pay and beyond

= 2 =
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c. Operation of the TMW without a final permit after

the time allowed in Paragraph 26 in this Consent Decree:

Penalty Per Violation Per Day Period of Noncompliance

$10,000 1st through 14th Day

$25,000 15th Day and beyond
d. Failure to, within sixty (60) Days after the

Effective -Date of this Consent Decree, file with the State a
notification and description of hazardous waste activity
expressly related to the TMW operated at the Facility in

accordance with Section 3010 of RCRA, 42 U.S.C. § 6930:

Penalty Per Violation Per Day Period of Noncompliance
31,000 7 l1st through 14th Day
$1,500 15" through 30th Day
52,500 31st Day and beyond
e. Failure to, within sixty (60) Days after the

Effective Date of this Consent Decree, establish financial
‘assurance for or closure of the TMW and related storage units at
the Facility in accordance with Section 3004 (a) of RCRA, 42
.U.S.C. § 6924(a), and 40 C.F.R. § 254, Subpart H.

Penalty Per Violation Per Day Period of Noncompliance

$1,000 ' : 1st through 14" pay
$3,000 15" through 30th Day
$10,000 31°" Day and beyond

- 23 -
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37 Reporting Requirements. The following stipulated

penalties shall accrue per violation per Day for each violation
of the reporting requirements of Section VI of this Consent
Decree: i

Penalty Per Violation Per Day Period of Noncompliance

$1,000 1st through 14** Day
$1,500 15*® through 30th Day
$2,500 31lst Day and beyond

38. The stipulated penalties undér this Section shall begin
to accrue on the Day after performance is due or on the Day a
violation occurs, whichever is applicable, and shall continue to
accrue until performance is satisfactorily completed or until the
violation ceaées. Stipulated penalties shall accrue
simultaneously for separate violations of this Consent Decree.

39, Defendant shall pay any stipulated penalty within
sixty (60) Days of receiving the United States’ written demand, -
unless Defendant invokes the Dispute Resolution procedures under
Section IX (Dispute resolution). A demand for the payment of the
stipulated penalties will identify the particular violation(s) to
which the stipulated pgnalty relaﬁes and the penalty amount that
the United States is demanding for each violation (as best as can

be estimated).
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40. The United States may in the unreviewable exercise of
its discretion, reduce or waive stipulated penalties otherwise
due it under this Consent Decree.

41. Stipulated penalties shall continue to accrue as
provided in Paragraph 38, during any Dispute Resolution, but need
nqt be paid until the following:

a. If the dispute is resolved by agreement or by a
decision of EPA that is not appealed to the Court,lDefendant
shall pay accrued penalties determined to be owing, tbgether with
interest, to the United States within thirty (30)Days of the
effective date of the agreement or the receipt of EPA’‘s decision
or order.

b. If the dispute is appealed to the Court and the
United States prevails in whole or in part, Defendant shall pay
all accrued penalties determined by the Court to be owing,
together with interest, within sixty (60) Days of receiving the
Court’s decision or order, except as provided in subparagraph c,
below.

e, If any Party appeals the District Court’s
decision, Defendant shall pay all accrued penalties determined to
be owing, together with interest, within sixty (60) Days of
receiving the final appellate court decision.

42. - Defendant shall pay stipulated penalties owing to the

United States in the manner set forth and with the confirmation
_25_
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notices required by Paragraph 8, except that the transmittal
letter shall state that the payment is for stipulated penalties
and shall state for which vioclation(s) the penalties are being
paid.

43. If Defendant fails to pay stipulated penalties
according to the terms of this Consent Decree, Defendant shall be
liable for interest on such penalties, as provided for in 28
U.8.C. § 1961, accruing as of the date payment became due.
Nothing in this Paragraph shall be construed to limit the United
States from seeking any remedy otherwise provided by law for
Defendant’s failure to pay any stipulated penalties.

44. Subject to the provisions of Section XI of this
Consent Decree (Effect of Settlement/Reservation of Rights), the
stipulated penalties provided for in this Consent Decree shall be
in additién to any other rights, remedies, or sanctions available
to-the United States for Defendant’s violation of this Consent
Decree or applicable law. Where a violation of this Consent
Decree is aléo a violation of RCRA or its implementing
regulations, Defendant shall be allowed a credit, for any
stipulated penalties paid, against any statutory penalties
imposed for such violation.

VIII. FORCE MAJEURE

45. “Force Majeure” for purposes of this Consent Decree, is

defined as any event arising from causes beyond the control of
' - 26 -
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Defendant, of any entity controlled by Defendant, or of
Defendant’s contractors, that delays or prevents the performance
of any obligation under this Consent Decree despite Defendant’s

best efforts under the circumstances to fulfill the obligation.

e

The requirement that Defendant exercise “best efforts to fulfill
the obligation” includes using best efforts to anticipate any
potential Force Majeure event and best efforts to address the
effects of any such event (a) as it is occurring and (b) after it
has occurred to prevent or minimize any resulting delay to the
greatest extent possible. “Force Majeure” does not include
Defendant’s financial inability to perform any obligation under
this C§nsent Decree.

46, Defendant shall provide notice to the Section Chief,
Hazardous Waste Enforcement Section, Compliance Assurance and
Enforcement Division, EPA, Region 6, 1445 Réss Avenue, Dallas,
Texas 75202 by telephone to (214) 665-8006, by electronic or
facsimile transmission to (214) 665-7446 within seventy-two (72)
hours of when Defendant first knew of a claimed Force Majeure
event. Within fourteen (14) Days thereafter; Defendant shall
provide in writiﬁg to EPA an explanation and description of the
reasons for the delay; the anticipated duration of the delay; all
actions taken or to be taken to prevent or minimize the delay; a
schedule for implementation of any measures to be taken to

prevent or mitigate the delay or the effect of the delay; and
R » 7 -
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Defendant’s rationale for attributing such delay to a force
majeure event if it intends to assert such a claim; and a
statement as to whether, in the opinion of Defendant, such event
may cause or contribute to an endangerment to public health, i
welfare or the environment. Defendant shall include_with any
notice documentation supporting the claim that the delay was
attributable to a Force Majeure. Failure to comply with the above
requirements shall preclude Defendant from asserting any claim of
Force Majeﬁre for that event for the period of time of such
failure to comply, and for any additional delay caused by such
failure. Defendant shall be deemed to know of any circumstance .
of which Defendant, any entity controlled by Defendant, or
Defendant’s contractors had knowledge. For purposes of claiming
a Force Majeure event related to Defendant’s failure to receive a
final RCRA'permit for the TMW within ‘one year after Defendant
submits its initial applicatioﬁ, Defendant must provide written
notice and documentation to the Section Chief, Hazardous Waste
Enforcement Section, Compliance Assurance and Enforceﬁent
Division, and the Chief of the Office of Regional Counsel, RCRA
Enforcement Branch, EPA Region 6, not later than fourteen (14)
Days after one year after Defendant submits its initial
application that Defendant has not received a final RCRA permit
for the TMW. Such written notice must provide an explanation and

description of Defendant’'s submission of a timely and complete
_28_‘
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application and other actions taken necessary to obtain such

" permit, but need not provide an explanation or description of the
reasons for the delay or other matters referred to above in this
Paragraph, if such reasons or other matters are beyond the
knowledge of Defendant.

47. If EPA agrees that the delay or anticipated delay is
attributable to a Force Majeure event, the time for performance
of the obligations under this Consent Decree that are affected by
the Force Majeure event will be extended by EPA for such time as
is necessary to complete those obligations. An extension of the
time for performance of the obligations affected by the Force
Majeure event shall not, of itself, extend the time for
performance of any other obligation. EPA will notify Defendant
in writing of the length of the extension, if any, for
performance of the obligations affected by the Force Majeure
event.

48, If EPA does not agree that the délay or anticipated
delay has been or Qill be caused by a Force Majeure event, EPA
will notify Defendant in writing of its decision.

49, If Defendant elects to invoke the dispute resolution
procedures set forth in Section IX (Dispute Resolution), it shall
do so no later than thirty (30) Days aftér receipt of EPA's
notice. In any suéh proceeding, Defendant shall have the burden

of demonstrating by a preponderance of the evidence that the
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- delay or anticipated delay has been or will be caused by a Force
Majeure event, that the duration of the delay or the extension
sought was or will be warranted under the circumstances, that
best efforts were exercised to avoid and mitigate the effects of
the delay, and that the Defendant complied with the requirements
of Paragraphs 45 and 46, above. If the Defendant carries this
burden, the delay at issue shall be deemed not to be a violation
by the Defendant of the affected obligation of this Consent
Decree identified to EPA and the Court.

IX. DISPUTE RESOLUTION

50. Unless otherwise expressly provided for in this
Consent Decree, the dispute resolution procedures of this Section
shall be the exclusive mechanism to resolve disputes arising
under or with respect to this Consent Decree.

L Informal Dispute Resolution. Any dispute subject to

Dispute Resolution under this Consent Decree shall first be the
subject of informal negotiations. The dispute shall be
considered to have arisen when Defendant serves the United States
with a written Notice of Dispute, in accordance with Section XIII
of ﬁhis Consent Decree (Notices). Such Notice of Dispute shall
state clearly the matter in dispute. The period of informal
negotiations shall not exceed fofty—fiveA(45) Days from the date
the dispute arises, unless that period is modified by written

agreement of the Parties. If the Parties cannot resolve a
= 30 -
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dispute by informal negoﬁiations, then the position advanced by
the United States shall be considered binding unless, within
forty-five (45) Days after the conclusion of the informal
negotiation period, Defendant invokes formal dispute resolution
procedures as set forth below.

52, Formal Dispute Resolution. Defendant shall invoke

formal dispute resolution procedures, within the time period
provided in the preceding Paragraph, by serving on the United
States a written Statement of Position regarding the matter in
dispute. The Statement of Position shall include, but need not
be limited to, any factual data, analysis, or opinion supporting
Defendant’s position and any supporting documentation relied upon
by Defendant.

53. The United States shall serve its Statement of
Position within forty-five (45) Days of receipt of Defendant’'s
Statement of Position. The United States’ Statement of Position
shall include, but need not be limited to, any factual data,
analysis, or opinion supporting that position and any supporting
documentation relied upon by the United States. If the United
States does not accept Defendant’s position, the United States’
Statement of Position shall be binding on Defendant, unless
Defendant files a motion for judicial review of the digpute in

accordance with the following Paragraph.

- 31 -

ED_002099_0000012-00105



54. Defendant may seek judicial review of the dispute by
filing with.the Court and serving on the United States a motion
requesting judicial resolution of the dispute. The motion must
be filed within forty-five (45) Days of receipt of the United
States’ Statement of Position pursuant to the preceding
Paragraph. The motion shall contain a written statement of
Defendant’s position on the matter in dispute, including any
supporting factual data, analysis, opinion, or documentation, and
shall set forth the relief requested and any schedule within
which the dispute must be resolved for orderly implementation of
the Consent Decree.

55. The United States shail respond to Defendant’s motion
within the time period allowed by the Local Ruleskof this Court.
Defendant may file a reply memorandum, to the extent permitted by
the Local Rules.

56. The Court shall decide all disputes pursuant to
applicable principles of law for resolving such disputes. 1In
their initial filiﬁgs with the Court under Paragraphs 55 and 56,
the Parties shall state their respective positions as to the
applicable standard of law for resolving the particular dispute.
The Court shall not draw any inference nor establish any
presumptions adverse to any Party as a result of invocation of

this Section or the Parties’ inability to reach agreement.
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57. The invocation of dispute resolution procedures under
this Section shall not, by itself, extend, postpone, or affect in
any way any obligation of Defendant under this Consent Decree,
unless and until final resolution of the dispute so provides.
Stipulated penalties with respect to the disputed matter shall
continue to accrue from the first Day of nohcompliance, but
payment shall be stayed pending resolution of the dispute asg
provided in Paragra?h 41. If Defendant does not prevail on the
disputed issue, stipulated penalties shall be assessed and paid
as provided in Section VII (Stipulated Penalties).

X. INFORMATION COLLECTION AND RETENTION

58. The United States and its representatives, including
attofneys, contractors, and consultants, shail have the right of
entry into the Facility at all reasonable times, upon
presentation of credentials, to:

a. monitor the progress of activities required under
this Consent Decree;

b verify any data or information submitted to the
United States in accordance with the terms of this Consent
Decree;

(ot obtain samples and, upon request, splits and
results of any samples taken by Defendant or its representatives,

contractors, or consultants:
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da. obtain documentary evidence, including photographs
and similar data; and

e. assess Defendant’s compliance with this Consent
Decree.

59. Upon request, EPA shall provide Defendant splits and
results of any samples taken by EPA.

60. Until two years after the termination of this Consent
Decree, Defendant shall retain (in paper or electronic form), and
shall instruct its contractors and agents to preserve, all non-
identical copies of all documents, records, or other information
(including documents, records, or othexr iﬁformation in electronic
form) in- its or its contractors’ or agents’ possession or
control, or that come into its or its contractors’ or agents’
possession or control, and that relate to Defendant’s performance
of its obligations under this Consent Decree. This information-
retention requirement shall apply regardless of any contrary
corporate or institutional policies or procedures. At any time
during this information-retention period, upon request by the
United States, Defendant shall make available to EPA copies'of
any documents, recoxds, or other information réquired to be
maintained under‘this‘Paragraph. Notwithstanding the provisions
of this Paragfaph, Defendant may request in writing permission
from EPA to not preserve, to not waintain, or to destroy certain

specified categories of documents. Defendant’s obligations will
- 34 -
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remain unchanged, however, unless and until EPA issues written
approval of the request, which may or wmay not, in EPA’Ss
discretion, include a waiver of Defendant’s obligations under
this Paragraph.

él. At the conclusion of the information-retention period
provided in the preceding Paragraph, Defendant shall notify the
United States at least ninety (90) Days prior to the destruction
of any documehts, records, or other information subject to the
requirements of the preceding Paragraph and, upon request by the ?
United States, Defendant shall make any such documents, records,
or other inforﬁation available to EPA for inspection, copying or
retention. Defendant may assert that certain documents, records,
or other information is privileged under the attorney-client
privilege or any other privilege recognized by federal law. If
Defendant asserts such a privilege, in lieu of providing
documents, it shall notify the United States that such a claim is
being made, and upon request, shall provide the following: (1)
the title of the document, record, or information; (2) the date
of the document, record, or information; (3) the name and title
of each author of the document, record, or information; (4) the
name-and title of each addressee and recipient; (5) a description
of the subject of the document, record, or information; and (6)
the privilege asserted by Defendant. However,-no documents,

records, or other information created or generated pursuant to
- 35 -
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the requirements of this Consent Decree shall be withheld on
grounds of privilege.

62. Defendant may also assert that information required to
be provided under this Section is protected as CBI under 40
C.F.R. Part 2. As to any information that Defendant seeks to
protect as CBI, Defendant shall follow the procedures set forth
in 40 C.F.R. Part 2. |

63. This Consent Decree in no way limits or affects any
right of ehtry and inspection, or any right to obtain
information, held by the United States pursuant to applicable
federal or State laws, regulations, or permits, nor does it limit
or affect any duty or cobligation of Defendant to maintain‘
documents, records, o% other information imposed by applicable
federal or state laws, regulations, or permits.

XI. EFFECT OF SETTLEMENT/RESERVATION OF RIGHTS

64. This Consent Decree resolves the civil claims of the
United States for the violations alleged in the Complaint and the
Amended Complaint filed in this action through the Effective Date
of this Consent Decree. |

65. The United States reserves all legal and equitable
remedies available to enforce the provisions of this Consent
Decree, except as expressly stated in Paragraph 64. This Consent
Decree shall not be construed to limit the rights of the United

States to obtain penalties or injunctive relief under RCRA or its
_.36_
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implementing regulationsg, or under other federal or State laws,
regulations, oxr permit conditions, except as expressly specified
in Paragraph 64. The United States further reserves all legal
and equitable remedies to address any imminent and substantial
endangerment to the public health or welfare or the environment
arising at, or posed by, Defendant’s Facility under Section 7003
of RCRA, 42 U.S.C. 8§ 6973.

66. In any subsequent administrative or judicial
proceeding initiated by the United States for injunctive relief,
civil penalties, other apprépriate relief relating to the
Facility, the Defendant shall not assert, and may not maintain,.
any defense or claim based upon the principles of waiver, res-
judicata, collateral estoppel, issue preclusion, claim
preclusion, claim-splitting, or other defenses based upon any
contention that the claims raised by the United States in the
subsequent proceeding were or should have been brought in the
instant case, except with respect to claims that have been
specifically resolved pursuant to Paragraph 64 of this Section.

67. This Consent Decree is not a permit, or a modification
of any permit, under any federal, State, or local laws or
regulations. Defendant is responsible for achieving and
maintaining compliance with all applicable federal, State, and
local laws, regulations, and permits; and Defendant’s compliance

with this Consent Decree shall be no defense to any action
_37_
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commenced pursuant to any such laws, regulations, or permits,
except as set forth herein. The United States does not, by its
consent to the entry of this Consent Decree, warrant or aver in
any manner that Defendant’s compliance with any aspect of this
Consent Decree will result in compliance with RCRA, or with any
other provisions of federal, State, or local laws, regulations,
or permits.

68. This Consent Decree does not limit or affect the
rights of Defendant or of the United States against any third
parties,-not party to thig Consent Decree, nor does it limit the
"rights of third parties, not party to this Consent Decree,
against Defendant, except as.otherwise provided by law.

69. This Consent Decree shall not be construed to create
rights in, or grant any cause of action to, any third party not
party to this Consent Decree, or to release or waive any claim,
cause of action, demand, or defense in law or equity that any
party to this Comnsent Decree may have against any person(s) or
entity not a party to this Consent Decree.

XII. COSTS

70. The Parties shall bear their own costs of this action,
including attorneys’ fees, except that the United States shall be
entitled to collect the costs (including attorneys:’ fees)

incurred in any action necessary to collect any portion of the
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civil penalty or any stipulated penalties due but not paid by

Defendant.

XIII.

NOTICES

71. Unless otherwise specified herein, whenever

notifications, submissions, or communications are required by

this Consent Decree, they shall be made in writing and addressed

as follows:

To the United States:

Chief, Environmental Enforcement Section
Enviromment and Natural Resources Division

U.S. Department of Justice
Box 7611 Ben Franklin Station
Washington, D.C. 20044-7611
Re: DOJ No. 90-7-1-089%02

and

To EPA:

Associate Director

Compliance Assurance and Enforcement Division (RCRA Enforcement

- Division)

U.S. Environmental Protection Agency

Region 6
1445 Ross Avenue
Dallas, Texas 75202

Multimedia Planning and Permitting Division (RCRA Permits

Divigion)

U.S. Environmental Protection Agency

Region 6
1445 Ross Avenue
Dallas, Texas 75221

' To Defendant:

Rineco Chemical Industries, Inc.

P.O, Box 729
Benton, Arkansas 72018

38 =
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72. Any Party may, by written notice to the other Parties,
change its designated notice recipient or notice address provided
above.

73 Notices submitted pursuant to this Section shall be
deemed submitted upon mailing, unless otherwise provided in this
Consent Decree or by mutual agreemeﬁt of the Parties in writing.

XIV. EFFECTIVE DATE

74 . The Effective Date of this Consent Decree shall be the
date upon which this Consent Decree is entered by the Court or a
motion to enter the Consent Decree is granted, whichever occurs
first, as recorded on the Court’s docket.

XV. RETENTION OF JURISDICTION

75. The Court shall retain jurisdiction over this case
until termination of this Consent Decree, for the purpose of
resolving disputes arising under this Decree or entering orders
modifying this Decree, pursuant to Sections.IX and XVI, or
effectuating or enforcing compliance with the terms of this
Decree.

XVI. MODIFICATION

76. The terms of this Consent Decree may be modified only
by a subsequent written agreement signed by all the Parties.
Where the modification constitutes a material change to this

Decree, it shall be effective only upon approval by the Court.

- 40 -
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77 Any disputes concerning modification of this Decree
shall be resolved pursuant to Section IX of this Decree (Dispute
Resolution)provided, however, that, instead of the burden of
proof provided by Paragraph 56, the Party seeking the :
modification bears the burden of demonstrating that it is
entitled to the requested modification in accordance with Federal
Rule of Civil Procedure 60(b).

XVIT. TERMINATION

78. After Defendant has complied with the requirements Qf
Section V of this Consent Decree (Compliance Requirements), has
thereafter maintained satisfactory compliance with this Consent
Decree and the RCRA permit for the TMW issued by the Director of
ADEQ for a period of one year, and has paid the civil penalty and
any accrued stipulated penalties as required by this Consent
Decree, Defendant may serve upon the United States a Request for
Termination, stating that Defendant has satisfied those
requirements, together with all necessary supporting
documentation.

79. Following receipt by the United States of Defendant’s
Request for Termination, the Parties shall confer informally
concerning the Request and any disagreement that the Parties may
have as to whether Defendant has satisfactorily complied with the
requirements for termination of this Consent Decfee. If the

United States agrees that the Decree may be terminated, the
- 41 -
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Parties shall submit, for the Court’s approval, a joint
stipulation terminating the Decree.

80. If the United States does not agree that the Decree
may be terminated, Defendant may invoke Dispute Resolution under
Section IX of this Decree. However, Defendant shall not seek
Dispute Resolution of any dispute regarding termination, under
Paragraph 52 of Section IX, until thirty (30) Days afﬁer service
of its Reguest for Termination.

XVIII. PUBLIC PARTICIPATION

81. This Consent Decree shall be lodged with the Court for
a period of not less than thirty (30) Days for public notice and
comment in accordance with 28 C.F.R. § 50.7. The United States
reserves the right to withdraw or withhold its consent if the
comments regarding the Consent Decree disclose facts or
considerations indicating that the Consent Decree is
inappropriatg, improper, or inadequate. Defendant consents to
entry of this Consent Decree without further notice and agrees
not to withdraw from or oppose entry of this Consent Decree by
the Court or to challenge any provision of the Decree, unless the
United States has notified Defendant in writing that it no longer

supports entry of the Decree.

- 42 -
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XIX. SIGNATORIES/SERVICE

82. Each undersigned representative of Deféndant'and the
Assistant Attorney General for the Environment and Natural
Resources Division of the Department of Justice certifies that he
or she i1s fully authorized to enter into the terms and conditions
of this Consent Decree and to execute and legally bind the Party
.he or she represents to this document.

83. This Consent Decree may be signed in counterparts, and
its validity shall not be challenged on that basis. Defendant
agrees to accept service of process by mail with respect to all
matters arising under or relating to this Consent Decree and to
waive the formal serxrvice requirements set forth in Rules 4 and 5
of the Federal Rules of Civil Procedure and any applicable Local
Rules of this Court including, but not limited to, service of a
summons .

XX. INTEGRATION

84. This Consent Decree constitutes the final, complete,
and exclusive agreement and understanding among the Parties with
respect to the settlement embodied in the Decree and supercedes
all prior agreements and understandings, whether oral or written,
concefning the gettlement embodied herein. No other document,
nor any representation, inducement, agreement, understanding, or

promise, constitutes any part of this Decree or the settlement it
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represents, nor shall it be used in construing the terms of this

Decree.

XXT. FINAL JUDGMENT
85 Upon approval and eﬁtry of ﬁhié Consent Dééreé'by the
Court, this Consent Decree shall constitute a final judgment of
the Court as to the United States and the Defeﬁdant. The Court
finds that there is no just reason for delay and therefore enters
this judgment as a final judgment under Fed. R. Civ. P. 54 and

58,

Dated and entered this [Z?M\day of é;;%?aét i

e Wit DNt
UNITED STATES DISTRICT cq,ftJRT JUDGE

- 44 -
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FOR THE UNITED STATES:

IGNACIA S. MORENO

Assistant Attorney General

Environment and Natural Resources Division
United States Department of Justice

RICHARD GLADSTEN {
Senior Counsel :
Environmental Enforcement Section

Environment and Natural Resources Division

United States Department of Justice

P.O. Box 7611

Washington, D.C. 20044-7611

(202) 514-1711

- 45 -«
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United States v. Rineco Che

Civil Action No. 4-07-CV Q

Consent Decree

mical Industries, Inc,
1898wWw

FOR _THE ENVIRONMENTAL PROTECTION AGENCY:

Date: 52 /941?

Date: 5?{2/ ég

gional Administrator

U.8. Environmental Protection
Agency, Region VI

1445 Rosgs Avenue

Dallas, Texas 75202-2733

K\;L\\Qeﬁ

 TERRYSVRES

RCRA Enforcement Branch

U.S. Envirommental Protection
Agency, Region 6

1445 Ross Avenue, Suite 1200
Dallas, Texas 75202-2733

_46_
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FOR DEFENDANT RINECO CHEMICAL INDUSTRIES, INC.

Date: /alé,éoo‘?
; ’ YAaRRY WILLYAMS

Rineco Chemical Industries, Inc.
819 Vulcan Road . i
.Benton, Arkansas 72015

- 47 -~
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IN THE UNITED STATES DISTRICT COURT  eastiieRGT oo o
FOR THE EASTERN DISTRICT OF ARKANSAS
WESTERN DIVISION JAN 0 3 2012

JAMES W, McCORMACK, CLERK

~ UNITED STATES OF AMERICA, By:

DEP CLERK
Plaintiff,

Civil Action No. 4-07-CV 011898WW

RINECO CHEMICAL INDUSTRIES,
INC.

)
)
)
)
)
)
)
)
)
Defendant. )
)

ORDER ENTERING MODIFICATION OF CONSENT DECREE

(fpon consideration of the United States’ Unopposed Motion [doc.#105] for Entry of the
Modification of the Consent Decree between the United States and the Rineco Chemical
Industries, Inc. in the above-captioned case, there being no opposition thereto, and for good cause
shown, the United States” Motion be and hereby is GRANTED and the Modification of the
Consent Decree is entered. The Court has signed the Modification of the Consent Decree

reflecting its approval of the proposed Modification of the Consent Decree,

SO ORDERED THIS<> DAY OF JANUARY 2012.

Qe e i

UNITED STATES DIST
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EAsTERN DR TRICT ARKANSAS

JAN

By:

032012

JAMES W. MGCORMACK‘,\ RK

IN THE UNXTED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF ARKANSAS
WESTERN DIVISION

UNITED STATES OF AMERICH,
Plaintiff,

Civil Avotion No. 4-07-CV
01l1835WW

RINECO CHEMICAL
INDUSTRIES, INC.

Defendant.

MODIFICATION OF CONSENT DECREE

On August 16, 2010, this Court entered Congent Decrese (Doc.

102) between the United States and the Rineco Chemical
Industries, Inc, ("Rineco”} in the above-captioned case. In
accordance with Paragraph 76 of the Consent Decree, the parties
may modify the teﬁms of the Consent Decree by written agreement
of the parties., Wherse the wmedification constitutes a wmaterial
change to the Decree, the modification shall be effective only
upon approval by the Court.

Based on the agreement of the parties, and for good cause
ghown, the following Modification to the Conpent Decree is

approved:

DEP CLERK
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Part 1., Intarim Operating Conditions

The following interim operating restrictiong and monitoring
requlrements (Interim Operating Conditions), which are in
addition to any other requlrements or vestrictions in the Consent
Decree, shall apply to Rineco's operatione authorized under the
Congent Dedree between Octeber 15, 2011, through the date that:
{1} Rineco’s authorization under the Consent Decree ig terminated
or ceases, as provided for under the Consent Decree or herein, or
{2} a final RCRA Permit is lssued {in which ¢age the permit will
provide operating conditlons), whichever ig earlier.

8 _No later than October 31, 2011, Rineco shall submit to
ADEQ and EPA proposzed interim limits {(with supporting data and
caloulations) on the TMW waste stream for the following
parameters: waste feed limit, ash content, total ﬁhlorime and all
risk assespment mefals: antimony, arsenie, barium, beryllium, :
cadmium, chromium, iead, meraury, silver and thallium. Upon
EPA'S approval of such limits, and continuing through the déte
that Rineco conductg the Trial Burn referenced in Milestone 2,
below, Rineco shall conduct dally representative sampling of its
waste stream to demonstrate compliance wlth thege intexim TMW
waste stream limits, ‘ f

2. Ne later than Januafy 1, 2012, Rineco sﬁall install CO, ?

HC, and Oxygen CEMS in each TOU unit, and no later than January
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9; 2012, Rineco shall completes the calibration of each of the
CEMS. Upon completion of the CEMS installation and calibration,
Rineco shall use the CEMS to continuously measure CQ, HC and
Oxygen at each TOU stack. Rine¢o shall use the CEMS measurements
to demonstrate complliance with the following emissions liwmits for
each TOU: 100 ppm CO {(by volume) and 10 ppm HC (by wvolume
reported as propans), over an hourly rolling average, dry basis,
corrected to 7 percent oxygen. |

3, Beginning November 1, 2011, and continuing through the %
date Rineco submits the Notice of Compliance referenced in
Milestone 3, below (the “Notice of Compliance”), Rilneco shall ;
conduct monthly sampling and analysis of dioxin/furans on all of f
the lelowiﬁg “exit/discharge’ points: (i} Venturi scrubbers Vi :
through Ve effluent stream, {ii} contents of Tank T-401, {iii)
recovery metals sent to recycler, (iv) sludge from the wet gas
separator, and (v) char or ash frxrom the TMW.

4. Baginning February 1, 2012, and continuing through the

date Rineco submits the Notice of Cowpliance, Rineco shall
¢onduct monthly gtack sampling for dioxins/furans at each TOU !
stack using Method 00237 to demonstrate compliancé with the |
following emissions limit: 0.40 ng TEQ/dscm standard corrected to
T percent oxygen..

5.  Beginning February 1, 2012, and continuing through the L

date Rineco submits the Notice of Compliance, Rineco shall )
. u B o
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conduct monthly gampling for particulate matter (PM) as follows:
Meagurement for PM at each 'TOU stack will be conducted using
Method 5/202 to demonstrate compliance with the following'
emissions limit: 0.013 gr/dscf standard corrected to 7 percent
oxygen,

6, Beginning on the dates specified in the attached Table
¥-4 {and any subseguent approved revisioﬂs of these dates), and
continuing through the date Rineco completes the Trial Burn,
Rineco shall comply with the Operating Parameter Limits (“OPL”)
and Automatlc Waste Peed Cutoff (“AWFCOY) limits gpeclfied in the

attached Table F-4 (and any subsequent approved revisions of

these reguirementg). Rineco shall specify total waste feed rate, 1

matal and total chlorine feed limite in a table in 1lts NOD
regponse referenced in Milestope 1, below. f

7. Beginning January 9, 2012 and continuing thereaftex,
Rineco must institute Automatic Waste Feed Cut Offs to
immediately cease waste fead in the evenﬁ the €0, or HC emissions
limits referenced in Paragraph 2 above are not met.

8. Beginning January 9, 2012 and continuing thereafter,
Rineco shall measure stack gae flow rate on a contimiocus basis,

9. Onece the Trial Burn ig conducted, Rineco willl cowply

with the OPLs and AWFCO limits established during the Trial Burn

until Rineco submits the Notilce of Compliance.
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10, " Once Rineco pubmits the Notice of Compllance, through
the time that a final RORA Permit les issued, Rineco shall comply
with the OPLs, AWFCO requirements and emission limits proposed in
the Notice of Compliance,

11. No later than October 3%, 2011, Rineco shall
permanently shut down .any TOU unit for which it will not perform
a Trial Burn witﬂin the‘timeline specified in Milestone 2, below.

12. Rineco shall maintain all electronic¢ operating records, i
haxd copies of field logs, and sampling and analytical results 5
for the operations during the period between October 15, 2011 and ;
the issuwance of a final RCRA Permit,

"13. Rinece sghall submit to both ADEQ and EPA, all '
monitoring, sampling and analytical results specified in |
Paragraphs 1, 3, 4, or 5, above, within 45 days of the monitoring
or sampling,

14. Rineco shall submit to both EPA and ADEQR, all

monitoring and AWFCO oxceedences of the requirements of

Paragraphs 2, 6, or 7, above, no later than the tenth (1l0th) day
of each month for the preceding wonih.
15. All analyses required herein shall be performed by a |

laboratory pre-approved by ALEQ to perform such analyses.
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Part 2, Interim Authorization and Milestones

Rineco's authorization under the Consent Decree after
October 14, 2011, is expressly conditioned on Rlneco completing ‘§
each of the following milestone deadlines to the satisfaction of

ADEQ and HEPA.

Mileatons 1. Submission, Revigion and Approval of Requlred Plan
Rineco has submitted the following plansg, dated Septenber
29, 2011, to ADEQ and EPA:
1. Reviged Trial Burmn Plan

2. Waste Analysis Plan incorporating regquirements specified in

40 CFR § 270,62 (b) |
3. Quality Assurance Project Plan
4. CEM8 (or (M8} Performance Evaluation Plan
5. Start-up, Shut-down and Malfunction Plan ‘ i

ADEQ/EPA will review these plang and isgsue only one Notice

of Deficlency (NOD) to Rineco. Rinece must provide an approvable

response to ADEQ and EPA within 30 days of receipt of the NOD.
In the event that Rineco fails to submit a timely and good-faith

approvable NOD response, Rineco’s authorization to operate the

TMW shall terminate on the NOD response deadline {30 days from

the date of weceipt of the NOD).

Milestone 2. Trial Burn

By no later than January 27, 2012, Rineco muet complete the
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Trial Burn and collect all necsesary data for the purpose of risk
asgesgment .
Rineco must stop feeding hazardous waste to the TMW as soon
it knows during or anytime after the trilal burn that it has
exceeded thé MACT EEE emissions limits ox operating parametar
limits (OPLs), or any emisgion limits or OPLs specified in the
Interim Operating Conditions, above.
In the event that Rineco fails to‘complete the Trial Burn or to
collect the data as described above by January 27, 2012, Rineco's 3
- authorizationh to operate the TMW shall terminate on January 27,
2012.

Milegtone 3. Notice of Compliance (NOCQ) ;
1 i

By no later than April 27, 2012, Rineco must deliver to ADEQ i
and EPA a Notice of Compliance and the test regults including the
field data, the analytlical data and any other data or
calculations supporting the emissions calculation and the OPLs §
propoged in the NWotice of Compliance, |

In the event that Rineco fails to deliver a complete and 4
approvable Notice of Compliance and testing results as described
ahove, Rineco's authorizatilon to operate the TMW shall terminate
on April 27, 2012.

Milestone 4. Rigk Agsessment report

By no later than April 27, 2012, Rineco must deliver to ADEQ

and BPA a complete and approvable Risk Asgessment report
- T o
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o

consgistent with the Human Health Risk Assessment PFrotocol for
Hazardous Waste Combustion facilities, OSWER, EPA-R-05-008,
{September 2005} and Pavagraph 28 of the Consent Decres.

In the event that Rinsco falls to deliver a timely Risk
Assegsment report as desgoribed above, Rineco’s authorization to I

operate the TMW shall terminate on April 27, 2012,

Milestone 8. Approval of NOC and Isguance of Final RCRA Permit .
ADEQ and EpA<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>